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construction in City of Spokane v. Baughman, supra. For facts and dis- 
cussion of Cuzner v. California Club, see 7 Mich. L. Rev. 698. In support of 
the California case may be cited : Klein v. Livingston Club, 177 Pa. 224, 
35 Atl. 606, 34 L. R. A. 94, 55 Am. St. Rep. 717; People v. Adelphi Club, 
149 N. Y. s, 43 N. E. 410, 31 L. R. A. 510, 52 Am. St. Rep. 700; Common- 
wealth v. Smith, 102 Mass. 144 ; State v. St. Louis Club, 125 Mo. 308, 28 S. W. 
604, 26 L. R. A. 573 ; Manassas Club v. City of Mobile, 121 Ala. 561, 25 South. 
628; State v. Austin Club, 89 Tex. 20, 33 S. W. 113, 30 h. R. A. 500; Tennes- 
see Club v. Dwyer, n Lea (Tenn.) 452, 47 Am. Rep. 298; Piedmont Club v. 
Com., 87 Va. 540, 12 S. E. 963; State ex rel. Columbia Club v. McMaster, 
35 S. C. 1, 14 S. E. 290, 28 Am. St. Rep. 826; Barden v. Montana Club, 
10 Mont. 330, 25 Pac. 1042, 11 L. R. A. 593, 24 Am. St. Rep. 27. 

Since the determination of these cases necessarily turns upon the construc- 
tion given to ordinances not uniform in their terms the decisions in many 
cases cannot be said to be in direct conflict, but often the difference is so 
slight as to justify such a view. The most obvious course which should 
be taken to prevent the question from arising would be to include or to exclude 
such organizations from the operation of the ordinance by express terms. 

F. H. S. 



Capias in Execution Without Prior Order or Arrest. — A practice 
question of some interest and frequent occurrence, which recently received 
careful consideration in the supreme court of New Jersey, is whether execu- 
tion against the body without special order of the court granting it nor men- 
tion of it in the judgment, is valid if the action was not commenced by capias 
and there was no order of arrest during the action before judgment. 

The cautious lawyer would of course get the order in advance rather than 
take any chances of liability for false imprisonment ; but even lawyers are not 
always thoughtful and cautious, or our courts would have less business, and 
the paragraph writer would lose this opportunity. 

On principle it would seem that the only advantage of or reason for prior 
order would be to get adjudication of the right in the particular case, to avoid 
risk of taking it in an unwarranted case. For the execution is the end and 
aim of the law and the only purpose in suing at all ; wherefore, the execution 
follows as a matter of course from the fact of judgment; and there need be 
no mention of it in the judgment, other than the statement that it is con- 
sidered and adjudged that the plaintiff do recover, &c, whereupon execution 
appropriate to the judgment given will issue as a matter of course. A judg- 
ment without right to execution would be a vain thing; and if no particular 
execution is mentioned, why should it not be a capias as well as any other 
process? The only rule is that the execution must follow and be appropriate 
to the judgment to be executed. 

Historically considered, capias being a common law process, the right to 
have it issue would seem to exist unless there is a special order in the judg- 
ment against it or some statutory restraint. For when a right is shown to 
exist at common law it would be presumed to continue in the absence of any- 
thing to indicate the contrary. At the common law the rule was that the 
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judgment creditor might have execution against the body on all judgments for 
wrongs done by force; which was gradually extended by statutes till capias 
would lie on nearly all cases; and when the reaction came it was restricted 
again till now capias lies principally on judgments and in actions for torts,, 
or where there has been some fraud or breach of trust. Throughout all these 
changes produced by the statutes there has been one rule consistently adhered 
to by the courts, thus expressed by Lord Coke, and after him commonly 
repeated: "Where capias lies in process, there, after judgment, capias ad 
respondendum lies, and there the king shall have capias pro fine. With that 
agreeth 8 Hen. 6, 9 ; 35 Hen. 6, 6 ; 22 Edw. 4, 22 ; 40 Edw. 3, 25 ; 49 Edw. 3, 2, 
and many other books." Sir William Harbert's Case, 3 Coke lib. 

In all the discussion on this subject in the old common law no distinction, 
is made as to whether there was in the particular case a capias issued in 
process or order of arrest made before judgment, but only whether the case 
was appropriate for one. In New York and several other states it has been 
held that capias lies in execution where it could not have been had in process, 
if the case was commenced in a court that could not issue a capias and on 
appeal judgment was rendered in a court that could issue such execution,, 
provided the facts were such as to have warranted capias in process had the 
case been commenced in the court that rendered the final judgment. See 
Winton v. Knott (1895), 7 S. Dak. 179, 63 N. W. 783, for review of cases. 

In the New Jersey case above referred to the suit was not commenced by 
capias, no order of arrest was made before judgment, and the judgment did 
not direct a capias to issue; wherefore the clerk of the court refused to issue 
one. The plaintiff asked for and the court granted an order against the clerk 
commanding him to issue the capias, and making reference to numerous 
prior cases in which such executions had been issued in that state without 
prior special order. Kintzel v. Olsen (July 9, 1909), — N. J. L,. — , 73 AtL.962. 

The decisions in the states generally are to the same effect. See : Robert? 
v. Prosser (1873), 53 N. Y. 260, holding an attorney not guilty of false 
imprisonment of an assignee for creditors on a judgment against him for 
conversion of the trust fund; Peebles v. Foote (1880), 83 N. Car. 102,. 
refusing an application to vacate an arrest on execution on a judgment with- 
out mention of capias or prior use of it as process, though the statute expressly 
declared that no capias should issue in any other case "unless the complaint 
contains a statement of facts showing one or more causes of arrest;"' 
Eames v. Stevens (1852), 26 N. H. 117, on judgment in trover without men- 
tion or prior use of capias; Hormann v. Sherin (1896), 8 S. Dak. 36, 65 N. W- 
434, 59 Am. St. Rep. 744, denying habeas corpus to one held on capias issued 
on a judgment for converted funds, without mention of capias in the judg- 
ment or prior use of it; Adams v. Wait (1869), 42 Vt. 17, commenced by 
capias obtained merely on affidavit that defendant was about to leave the state.. 

J. R. R. 



The Decree of Care Required in the Operation of a Scenic Railway.. 
— The case of O'Callaghan v. Dellwood Park Co., — 111. — , 89 N. E. 1005,. 
decided by the supreme court of Illinois, October 26, 1909, is of interest 



